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I.  INTRODUCTION  //„. 


The  Special  Commission  on  Medicaid  Estate  Recovery  was 
established  under  St.  1991,  c.138,  §66.   The  purpose  of  the 
Commission  is  to  review  the  provisions  of  the  Medical  Assistance 
Estate  Lien  law,  G.L.  C.118E,  §16C  ("the  Lien"),  and  any  other 
means  for  the  Commonwealth  to  recover  medical  assistance 
("Medicaid") . 

In  issuing  this  report,  the  members  of  the  Commission  hope  we 
have  faithfully  fulfilled  our  responsibilities.   We  believe  our 
recommendations  and  proposed  legislation  maximize  recoveries  for 
the  Commonwealth  without  creating  bureaucratic  obstacles  for  the 
probate  and  conveyancing  bars. 

Because  the  Lien,  as  currently  in  force,  will  apply  to  estates  of 
all  persons  dying  on  or  after  January  1,  1992,  we  urge  the 
Judiciary  Committee  and  House  and  Senate  Committees  on  Ways  and 
Means  to  give  this  matter  immediate  consideration. 


Xco9l9, 

enty  of  «fe. 
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II.   THE  COMMISSION 

Membership 

The  members  of  the  Commission  are  as  follows 


Barbara  L.  Wexler,  Esq.  (Chairperson) 
Associate  General  Counsel 
Department  of  Public  Welfare 
180  Tremont  Street 
Boston,  MA   02111 

Harry  P.  Photopoulos,  Esq. 
Chief,  Estate  Tax  Bureau 
Department  of  Revenue 
P.O.  Box  7023 
Boston,  MA   02204 

Anthony  R.  Nesi,  Esq. 

Executive  Secretary 

Probate  &  Family  Court  Department 

P.O.  Box  840 

Dedham,  MA   02026 

Eve  Grace  Penoyer,  Esq. 
Nutter,  McClennen  &  Fish 
One  International  Place 
Boston,  MA  02110 

Stephen  P.  Bik,  Esq. 
Taylor  Abstract  Company 
Bowditch  and  Dewey 
311  Main  Street 
Worcester,  MA   01608 


The  members  bring  with  them  expertise  in  the  areas  of  probate 
practice,  welfare  law,  and  conveyancing,  and  represent  the 
interests  of  the  private  bar,  the  state  agencies,  and  the  probate 
court . 


Approach  of  the  Commission 

The  Commission  has  carefully  reviewed  the  Lien  and  other  laws 
affecting  the  rights  of  the  Department  of  Public  Welfare  to 
recover  Medicaid.   The  Commission  has  established  a  goal  of 
instituting  a  system  to  maximize  recoveries  for  the  Commonwealth 
without  creating  unnecessary  bureaucratic  obstacles  for  the 
probate  and  conveyancing  bars. 

We  have  analyzed  the  existing  system  as  well  as  the  Lien  with  an 
emphasis  on  identifying  and  eliminating  any  problem  areas  while 
retaining  and  enhancing  those  features  that  have  permitted  the 
Department  of  Public  Welfare  to  run  an  efficient  and  cost 
effective  estate  recovery  program. 

III.   OVERVIEW  OF  CURRENT  LAW 

Department  of  Public  Welfare 's   Existing  Right  of  Recovery 

After  an  individual  who  has  received  Medicaid  ("recipient")  dies, 
the  Department  of  Public  Welfare  may  recover  (1)  all  Medicaid 
provided  after  age  65  as  well  as  (2)  all  Medicaid  provided  on  or 
after  March  22,  1991,  for  services  provided  while  the  recipient, 
regardless  of  age,  was  an  inpatient  in  a  nursing  facility  or 
other  medical  institution.   Recovery  is  made  from  the  person's 
probate  estate. 1/ 

1    G.L.  C.118E,  §16. 


If  there  is  a  surviving  spouse,  a  permanently  and  totally 
disabled  child,  a  blind  child,  or  a  child  under  age  21,  the 
Department  has  no  right  to  require  payment  until  the  spouse  or 
the  permanently  and  totally  disabled  child  or  blind  child  dies  or 
the  minor  child  turns  21. -2/   In  addition,  if  at  the  time  of 
entering  a  long-term-care  facility,  the  recipient  had  long-term- 
care  insurance  coverage  that  met  requirements  set  by  the  Division 
of  Insurance,  no  recovery  is  permitted  against  the  recipient's 
probate  estate.^/ 

Notice  to  the  Department 


Any  petitioner  for  probate  of  a  will  or  administration  of  an 
estate  must  file  with  the  Probate  Court  an  affidavit  indicating 
whether  the  decedent  had  received  Medicaid  at  any  time  after  age 
65  or  for  services  provided  on  or  after  March  22,  1991,  while  the 
decedent,  regardless  of  age,  was  an  inpatient  in  a  nursing 
facility  or  other  medical  institution.   If  such  benefits  were 
received,  the  petitioner  is  required  to  send  a  copy  of  the 
petition  to  the  Department. 4/ 


2  G.L.  C.118E,  §16. 

3  G.L.  C.118E,  §16D. 

4  G.L.  C.118E,  §16A(2). 
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Presentation  of  Claims 

The  Department  has  two  options  for  presenting  claims.-^/ 

1)  Informal  Method 

The  Department  may  file  a  Notice  of  Claim  in  the 
Probate  Court  within  four  months  of  receipt  of  the 
petition  or  four  months  of  the  date  of  the 
fiduciary's  appointment,  whichever  is  later. 

2)  Formal  Method 

The  Department  may  file  a  civil  action  within  one 
year  of  the  recipient's  date  of  death. 

IV.  AUTOMATIC  MEDICAID  ESTATE  LIEN 

Background 

In  an  effort  to  assist  the  Department  of  Public  Welfare's 
recovery  efforts,  and  to  eliminate  the  necessity  for  the 
Department  to  file  a  Notice  of  Claim  or  bring  suit  to  establish 
its  rights  against  an  estate,  the  Legislature  as  part  of  the  1990 
Budget  Act  enacted  the  Lien. 


G.L.  c.197,  §9(d);  G.L.  C.118E,  §16A(b). 
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This  law  gives  the  Department,  to  the  extent  it  had  provided 
Medicaid  recoverable  under  G.L.  C.118E,  §16,  a  lien  against  all 
personal  and  real  property  in  a  decedent's  probate  estate. 

Effective  Date 

This  law,  as  most  recently  amended,  will  apply  to  estates  of 
persons  dying  on  or  after  January  1,  1992. -^ 

General  Conclusion 

As  more  fully  discussed  in  this  report,  creation  of  an  automatic 
lien  is  not  an  efficient,  cost  effective  system  for  the 
Commonwealth  to  enforce  its  rights.   In  addition,  it  creates 
bureaucratic  obstacles  for  the  probate  and  conveyancing  bars. 

V.   SUMMARY  OF  COMMISSION 'S    PROPOSAL 

In  lieu  of  the  automatic  lien  scheduled  to  take  effect  January  1, 
1992,  the  Commission  proposes  that  the  following  system  for 
processing  estate  recovery  claims  be  enacted  by  the  Legislature: 

Any  petitioner  for  probate  of  a  will  or  administration 
of  an  estate  must  send  a  copy  of  the  petition  and  death 
certificate  to  the  Department. 

6     St.  1991,  C.138,  §342. 


The  Department  checks  its  records.   If  the  decedent  did 
not  receive  Medicaid,  no  further  action  is  taken.   If 
the  decedent  received  Medicaid,  the  Department  sends  a 
prescribed  form  to  the  petitioner,  requesting  further 
information. 

Within  thirty  days,  the  petitioner  returns  the 
completed  form. 

The  Department  determines  the  amount  of  recoverable 
Medicaid  received  and  presents  its  claim.   It  may 
either  file  an  informal  claim  within  four  months  of 
approval  of  the  fiduciary's  bond  or  bring  suit  within 
one  year  of  the  date  the  decedent  died. 

The  fiduciary  has  60  days  to  disallow  claim. 

If  the  claim  is  disallowed,  the  Department  has  60  days 
to  file  suit. 

The  plan  also  enhances  the  Department's  rights  by: 

(1)   giving  its  claim  priority  over  those  of  general 
creditors; 
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(2)  allowing  it  to  refer  certain  cases  directly  to  public 
administrators ;  and 

(3)  waiving  recording  fees  for  the  Department. 

VT .   DISCUSSION 
(Problems  and  Recommendations) 

1.    AUTOMATIC  MEDICAID  LIEN  LAW 

Problem 

The  Lien  was  intended  to  ensure  that  the  Commonwealth  would 
recover  all  money  to  which  it  is  entitled  and  eliminate  the 
necessity  of  the  Department  of  Public  Welfare  to  take 
affirmative  action  to  establish  its  rights.   In  the  short 
time  the  law  may  have  been  in  effect ,2/  the  Commonwealth 
quickly  learned  that  what  the  law  would  in  fact  do  would  be 
to  add  to  an  already  heavy  workload  without  providing  any 
real  benefits.   Although  the  Commonwealth  was  relieved  of 


7    The  law  as  originally  passed  provided  that  it  would 
apply  to  persons  dying  on  or  after  January  1,  1991. 
See  St.  1990,  c.150,  §375.   On  August  1,  1990,  Governor 
Dukakis,  however,  vetoed  that  provision,  resulting  in 
some  uncertainty  as  to  whether  it  was  effective 
retroactive  to  July  1,  1990.   To  resolve  the 
uncertainty  that  existed,  the  Legislature  later  amended 
the  law  to  apply  to  estates  of  persons  dying  on  or 
after  July  1,  1991.   See  St.  1991,  c.6,  §34.   The  law 
has  been  further  amended  to  apply  to  estates  of  persons 
dying  on  or  after  January  1,  1992,  and  this  Special 
Commission  was  established  to  review  the  law  and  submit 
proposed  legislation.   See  St.  1991,  c.  138,  §§66,  342. 


the  burden  of  filing  notices  in  the  small  percentage  of 
estates  where  it  had  claims,  the  new  law  required  the 
Commonwealth  to  issue  releases  of  the  lien  for  the  thousands 
of  estates  where  no  Medicaid  had  ever  been  provided.   The 
law  also  required  probate  attorneys,  even  where  no  Medicaid 
had  ever  been  provided,  to  request  a  determination  of  the 
amount  owed.   And,  until  a  release  of  the  lien  was  obtained, 
probate  courts  could  not  issues  licenses  to  sell  real  estate 
nor  could  conveyancing  attorneys  certify  clear  title. 

Recommendation 

It  is  the  unanimous  opinion  of  the  members  of  the  Commission 
that  the  Medicaid  Estate  Lien  law  should  be  repealed  before 
January  1,  1992,  when  it  is  scheduled  to  take  effect.   The 
lien  unnecessarily  adds  to  the  workload  of  the  Department  of 
Public  Welfare  and  Department  of  Revenue  and  creates 
bureaucratic  obstacles  for  the  private  bar. 

As  discussed  below,  certain  features  of  G.L.  C.118E,  §16C, 
such  as  giving  the  Department  of  Public  Welfare's  claim 
priority  and  requiring  fiduciaries  of  decedent's  estates  to 
provide  additional  information  to  the  Department  upon 
request,  should  be  incorporated  into  the  current  system.   » 
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Problem 

The  Lien  requires  that  two  state  agencies,  the  Department 
of  Public  Welfare  and  the  Department  of  Revenue,  be  involved 
in  the  Medicaid  estate  recovery  process.   The  fiduciary  is 
required  to  apply  to  the  Department  of  Revenue  for  a 
determination  of  the  amount  owed  although  it  is  the 
Department  of  Public  Welfare  which  maintains  the  records 
needed  to  make  that  determination. 

Presumably  the  statute  was  drafted  in  this  manner  in  order 
that  private  practitioners  could  obtain  a  release  of  both 
the  estate  tax  lien  and  the  Medicaid  lien  at  the  same  time 
from  one  agency.   The  timeframes  for  filing  the  requisite 
forms  as  well  as  the  information  needed  to  determine  any 
amounts  owed  to  discharge  the  two  liens  differ.   There 
would  also  be  additional  costs  incurred  in  instituting  a 
system  of  exchanging  data  between  the  agencies. 

Recommendation 

Allow  the  Department  of  Public  Welfare  to  continue  to 

administer  its  estate  recovery  program.8-/ 


8    A  report  issued  in  1988  by  the  Office  of  the  Inspector 
General  for  the  United  State  Department  of  Health  and 
Human  Services  cited  the  Massachusetts  Department  of 
Public  Welfare  as  having  the  fourth  most  effective 
estate  recovery  program  in  the  nation. 
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NOTICE  REQUIREMENTS 

Problem 

Currently,  notice  to  the  Department  of  Public  Welfare  is 
only  required  if  the  petitioner  indicates  on  the  Affidavit 
of  Medical  Assistance  that  the  decedent  received  Medicaid 
benefits.   Cases  have  been  identified  where  Medicaid  was  in 
fact  provided  and  the  affidavit  has  indicated  otherwise. 

Recommendation 

Require  that  all  petitions  for  probate  of  a  will  or 
administration  of  an  estate  be  sent  to  the  Department  of 
Public  Welfare  giving  the  Department  notice  and  an 
opportunity  to  file  a  claim. 

Problem 

In  the  case  of  a  decedent  with  a  common  name,  the  Department 
often  needs  further  identifying  information  to  determine, 
for  example,  whether  "John  Smith,  late  of  Boston"  is  the 
same  "John  Smith"  who  received  Medicaid. 

Recommendation 

Modify  probate  court  forms  to  include  space  for  the         , 
decedent's  social  security  number  to  be  provided  at  the 
option  of  petitioner.   Also  require  petitioner  to  provide 
the  Department,  in  addition  to  a  copy  of  the  petition,  a 
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copy  of  the  death  certificate.   (Social  security  numbers  and 
additional  identifying  information  are  generally  provided  on 
most  death  certificates.   Also,  petitioners  are  already 
required  to  file  death  certificates  with  the  court.) 

Problem 

Once  the  Department  determines  it  has  provided  Medicaid,  it 
needs  further  information  to  process  the  claim,  such  as  the 
date  of  the  fiduciary's  appointment,  the  extent  of  the 
estate's  assets,  whether  the  decedent  had  long-term-care 
insurance,  or  the  existence  of  a  surviving  spouse, 
permanently  and  totally  disabled  or  blind  child  or  child 
under  age  21. 

Recommendation 

Require  that,  within  thirty  days  of  a  request  by  the 
Department,  the  fiduciary  complete  a  prescribed  form.   The 
form  would  require  similar  information  as  required  on  the 
form  filed  with  the  Department  of  Revenue  for  determination 
of  the  amount  due  under  the  provisions  of  the  Lien. 

3.    AFFIDAVIT  OF  MEDICAL  ASSISTANCE 

Problem 

In  many  cases  the  petitioner  does  not  have  and  cannot  obtain 

accurate  information  as  to  whether  the  decedent  had  received 
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Medicaid.   This  is  most  often  true  if  the  petitioner  is  the 
decedent's  attorney  and  family  members  are  unavailable  or 
provide  erroneous  information.   Requiring  an  affidavit  in 
such  cases  places  the  attorney/petitioner  in  an  untenable 
position. 

Recommendation 

Eliminate  Affidavit  of  Medical  Assistance  form.   If,  as 
previously  recommended,  the  law  is  amended  to  require  all 
petitioners  for  probate  of  a  will  or  administration  of  an 
estate  to  send  notice  to  the  Department,  no  real  need  exists 
for  requiring  the  petitioner  to  also  attempt  to  determine 
whether  or  not  the  decedent  received  Medicaid.   The 
Department,  upon  receipt  of  the  copy  of  the  petition  and 
death  certificate,  will  be  able  to  check  its  own  records  to 
determine  if  Medicaid  was  provided. 

Problem 

Requiring  a  separate  affidavit  has  increased  the  number  of 
probate  forms  practitioners  need  to  file,  as  well  as  the 
number  of  documents  the  probate  court  must  docket,  file,  and 
permanently  store. ^/ 

Recommendation 

In  an  effort  to  minimize  the  number  of  forms,  the  Commission 


Approximately  20,000  affidavits  are  filed  annually. 
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recommends  all  petitions  for  probate  of  a  will  or 
administration  of  an  estate,  including  statements  of 
voluntary  administrators  and  voluntary  executors,  be 
modified  to  incorporate  a  statement  certifying  notice  has 
been  sent  to  the  Department  of  Public  Welfare. 

4.    PERIOD  FOR  PRESENTING  CLAIM 

Problem 

Currently,  the  Department  of  Public  Welfare  may  file  an 
informal  claim  within  four  months  of  the  date  the  executor 
or  administrator's  bond  is  approved  or  four  months  of  the 
date  the  Department  received  notice  of  petition,  whichever 
is  later. 

Because  the  date  the  Department  received  notice  of  the 
petition  is  not  apparent  from  the  court  records,  a 
conveyancer  cannot  always  certify  that  the  period  for 
presenting  claims  has  expired.   This  leaves  the  potential 
for  clouds  on  titles  to  real  estate. 

Recommendation 

Eliminate  any  reference  in  the  statute  to  date  of  receipt  of 

» 
the  petition.   Under  the  Commission's  proposed  plan,  a 

petitioner  would  be  required,  at  the  time  the  petition  is 

filed,  to  certify  that  copies  of  the  petition  and  death 
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certificate  have  been  sent  to  the  Department  by  certified 
mail.   Therefore,  unless  the  copies  are  misdirected,  the 
Department  would  always  receive  the  copies  prior  to  the 
date  the  executor  or  administrator  is  appointed. 

5.  INTEREST  ON  CLAIMS 

Problem 

The  law  currently  refers  only  to  allowed  claims  bearing 
interest  at  the  "legal  rate."  Without  providing  specific 
statutory  cross  reference,  uncertainty  may  exist  as  to  the 
"legal  rate." 

Recommendation 

Amend  G.L.  C.118E,  §16A(c)  to  make  specific  cross  reference 

to  G.L.  c.231,  §16B,  the  statute  on  interest  on  judgments. 

6.  FAILURE  TO  PROBATE  -  PUBLIC  ADMINISTRATORS 

Problem 

In  some  cases  where  the  Department  may  have  a  claim,  there 
are  family  members  in  Massachusetts  who  either  because  of 
lack  of  interest  or  incapacity  fail  to  petition  for  probate 
or  administration.   Although  the  Department  as  a  creditor 
can  file  the  petition,  it  does  not  have  the  staff  or 
resources  always  to  do  so. 
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Recommendations 

Amend  the  law  to  allow  the  Department  to  refer  any  case 
directly  to  a  public  administrator  if  it  appears  (1)  the 
Department  has  a  claim,  (2)  more  than  one  year  has  passed 
from  the  date  of  death,  and  (3)  no  one  has  initiated  probate 
or  administration. 

7.    RECORDING  FEES  -  REGISTRIES  OF  DEEDS 

Problem 

As  authorized  under  G.L.  C.118E,  §17,  the  Department  of 
Public  Welfare  has  enacted  regulations  and  shortly  will 
begin  recording  liens  against  property  of  some  recipients 
during  their  lifetimes. -2^/  This  will  ensure  that  the 
Department  of  Public  Welfare  receives  notice  of  any  sale  or 
transfer  so  that  eligibility  is  promptly  reviewed  and 
benefits  do  not  continue  to  be  provided  to  someone  who  may 
no  longer  be  eligible. 

To  avoid  any  additional  costs  to  the  Commonwealth,  recording 
fees  for  the  Department  should  be  waived.   This  would  be 
consistent  with  the  Registrars  of  Deeds'  policy  regarding 
recording  fees  for  other  state  agencies  such  as  the 
Department  of  Revenue  and  the  Division  of  Employment  and 
Training. 


10    106  CMR  502.910. 
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Recommendation 

Amend  G.L.  C.118E,  §17,  specifically  to  waive  recording  fees 

for  the  Department  of  Public  Welfare. 

8.    PRIORITY  OF  CLAIMS 

Problem 

The  Department  now  has  the  same  status  as  a  general 
creditor  with  respect  to  a  decedent's  estate.   Under  the 
lien  law,  the  Department  of  Public  Welfare's  claim  would 
have  been  given  greater  priority. 

Recommendat  ion 

Amend  the  law  regarding  payment  of  claims,  G.L.  c.198,  §1, 
so  that  only  costs  of  administration,  funeral  expenses, 
costs  of  last  illness,  and  payment  for  public  rates,  taxes, 
and  excise  duties  take  priority  over  the  Department  of 
Public  Welfare's  claim. 


VOLUNTARY  ADMINISTRATORS  AND  VOLUNTARY  EXECUTORS 

Problem 

With  the  exception  of  the  filing  of  inventories  and  formal 
accounts,  voluntary  administrators  and  voluntary  executors 
generally  have  the  same  duties  and  responsibilities  as  other 
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administrators  and  executors.   The  Department,  however,  is 
not  always  being  provided  notice  in  these  cases. 

Recommendation 

Amend  the  relevant  statutes  to  provide  specifically  for 
notice  to  the  Department  and  modify  probate  court  forms  to 
include  a  statement  certifying  that  notice  has  been  sent. 

Problem 

The  date  used  for  calculating  the  period  for  presentation  of 
claims  and  accrual  of  interest  is  currently  the  date  the 
fiduciary's  bond  is  approved.   A  voluntary  administrator  or 
executor,  however,  does  not  need  to  give  a  bond. 

Recommendation 

Amend  the  relevant  statutes  to  clarify  that  the  date  used 
would  be  the  date  the  probate  court  dockets  the  statement  of 
the  voluntary  administrator  or  voluntary  executor  rather 
than  the  date  bond  is  approved. 

VTI.   CONCLUSION 

The  members  of  the  Commission  urge  the  Legislature  to  adopt 
the  Commission's  proposed  legislation.   It  provides  a 
simplified  system  for  ensuring  the  Commonwealth  receives  all 
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recoveries  to  which  it  is  entitled.   Unnecessary  paperwork 
is  eliminated.   Forms  must  only  be  completed  where  a  need 
exists. 


At  the  same  time,  under  the  Commission's  proposals,  the 
Department  of  Public  Welfare's  rights  are  enhanced.  It 
receives  notice  of  all  cases  where  it  may  have  a  claim, 
is  given  priority  over  general  creditors.  It  may  refer 
cases  directly  to  public  administrators. 


It 


Respectfully  submitted, 


BLW/lk:BW26Medicaid.Rep 


OVERVIEW  OF  MEDICAID  ESTATE  RECOVERY  PROCEDURES 
UNDER  PROPOSED  AMENDMENTS  TO  THE  GENERAL  LAWS 


RESPONSIBILITIES  OF  PETITIONER/APPLICANT 
FOR  PROBATE/ADMINISTRATION/VOLUNTARY 


RESPONSIBILITIES  OF  THE 
DEPARTMENT  OF  PUBUC  WELFARE 


By  certified  mail 

sends  to  DPW: 

1.  Copy  of  petition/statement 

2.  Copy  of  death  certificate 


} 


Checks  its  records  to 

determine  whether  decedent 

received  medical  assistance 


2_ 


Continues 
investigation 


Completes  and  returns  form 
within  30  days 


Mails  to  petitioner/ 

applicant  letter  with 

form  requesting 

more  information 


Obtains  printouts 

to  determine 
amount  of  claim 


i 


DPW  evaluates  information 
and  presents  its  claim 


Allows  or  disallows 
claim 


Informal  method: 

claim  within  4  month  period 

of  approval  of  bond 


no 


Disallowancel 
of  claim 


} 


\/ 


Formal  method: 

suit  within 
one  year  of  death 


\ 


PROPOSED  LEGISLATION 
SPECIAL  COMMISSION  ON  MEDICAID 
ESTATE  RECOVERY 


AN  ACT  relative  to  Medicaid  estate  recovery 

SECTION  1.   Section  16A  of  chapter  118E  of  the  General  Laws,  as 
most  recently  amended  by  section  31  of  chapter  6  of  the  acts  of 
1991,  is  hereby  further  amended  by  striking  out  said  section  16A 
and  inserting  in  place  thereof  the  following  section: — 

(a)   Notwithstanding  any  provision  of  law  to  the  contrary,  a 
petition  for  admission  to  probate  of  a  decedent's  will  or  for 
administration  of  a  decedent's  estate  shall  include  a  sworn 
statement  that  copies  of  said  petition  and  death  certificate  have 
been  sent  to  the  department  by  certified  mail.    Within  thirty 
days  of  a  request  by  the  department,  an  executor  or  administrator 
shall  complete  and  send  to  the  department  by  certified  mail  a 
form  prescribed  by  the  department  and  provide  such  further 
information  as  the  department  may  require. 

In  the  event  a  petitioner  fails  to  send  copies  of  the  petition 
and  death  certificate  to  the  department  and  the  decedent  received 
medical  assistance  (1)  when  age  sixty-five  or  older  or  (2)  at  any 
time  on  or  after  March  22,  1991,  regardless  of  age,  while  an 
inpatient  in  a  nursing  facility  or  other  medical  institution, 
any  person  receiving  a  distribution  of  assets  from  the  decedent's 


estate  shall  be  liable  to  the  department  to  the  extent  of  such 
distribution. 

(b)   The  department  may  present  claims  against  a  decedent's 
estate  as  follows: 

(1)  The  department  may  within  four  months  after  approval 
of  the  official  bond  of  the  executor  or  administrator 
file  a  written  statement  of  the  amount  claimed  under 
section  16  of  chapter  one  hundred  and  eighteen  E  with 
the  registry  of  probate  where  the  petition  was  filed 
and  deliver  or  mail  a  copy  thereof  to  the  executor  or 
administrator.   The  claim  shall  be  deemed  presented 
upon  the  filing  of  the  claim  in  the  registry  of 
probate ;  or 

(2)  the  department  may  within  one  year  after  the  date  of 
the  death  of  the  decedent  commence  an  action  under  the 
provisions  of  section  nine  of  chapter  one  hundred  and 
ninety-seven . 

As  to  claims  presented  by  written  statement  as  provided  in 
subparagraph  (1) ,  an  executor  or  administrator  may  mail  a  notice 
to  the  department  stating  that  a  claim  has  been  disallowed  in 
whole  or  in  part.   Failure  of  the  executor  or  administrator  to 
mail  a  notice  of  disallowance  to  the  department  within  sixty 


days  after  presentation  of  the  claim  shall  be  deemed  an 
allowance.   If,  after  a  decision  disallowing  a  claim,  the 
executor  or  administrator  changes  such  decision,  he  or  she  shall 
notify  the  department  in  writing  of  such  change.   In  the  event  of 
a  disallowance  in  whole  or  in  part,  the  department  may  commence 
an  action  against  the  executor  or  administrator  in  a  court  of 
competent  jurisdiction  within  sixty  days  after  receipt  of  said 
notice  of  disallowance. 

A  judgment  in  a  proceeding  in  any  court  against  an  executor  or 
administrator  to  enforce  a  claim  by  the  department  against  a 
decedent's  estate  shall  be  an  allowance  of  the  claim. 

(c)  Unless  otherwise  provided  in  any  judgment  entered  against  the 
executor  or  administrator,  claims  allowed  pursuant  to  this 
section  shall  bear  interest  at  the  rate  provided  under  section 
six  B  of  chapter  two  hundred  thirty-one  for  the  period  commencing 
four  months  plus  sixty  days  after  approval  of  the  official  bond 
of  the  executor  or  administrator. 

By  petition  filed  in  the  probate  court,  the  department,  if  its 
claim  has  been  allowed  as  provided  herein  but  not  paid,  may  seek 
an  order  directing  the  executor  or  administrator  to  pay  the 
claim  to  the  extent  that  funds  are  available  for  payment  and  for 
such  other  relief  as  may  be  required. 


(d)  Notice  of  a  petition  by  an  executor  or  administrator  for  a 
license  to  sell  real  estate  shall  be  given  to  the  department  in 
any  estate  where: 

(1)  the  department  has  filed  a  written  statement  of  claim 
with  the  registry  of  probate  as  provided  in  subsection 
(b) ;  or 

(2)  the  department  has  filed  with  the  registry  of  probate  a 
notice,  as  prescribed  under  subsection  (a)  of  section 
nine  of  chapter  one  hundred  ninety  seven,  that  an 
action  has  been  commenced. 

(e)  In  all  cases  where  (1)  the  department  determines  it  may  have 
a  claim  against  a  decedent's  estate,  (2)  a  petition  for 
administration  of  the  decedent's  estate  or  for  admission  to 
probate  of  the  decedent ^s  will  has  not  been  filed  and  (3)  more 
than  one  year  has  passed  from  the  decedent's  date  of  death,  the 
department  is  hereby  authorized  to  designate  a  public 
administrator  to  be  appointed  and  to  serve  pursuant  to  chapter 
one  hundred  ninety  four.   Said  designation  by  the  department 
shall  include  a  statement  of  the  amount  claimed.   This  provision 
shall  apply  to  all  estates  in  which  no  petition  for 
administration  of  the  decedent's  estate  or  for  admission  to 
probate  of  the  decedent's  will  has  been  filed  as  of  the  effective 
date  of  this  section,  regardless  of  the  decedent's  date  of  death. 


SECTION  2.  Section  16C  of  chapter  118E  of  the  General  Laws,  as 
most  recently  amended  by  section  342  of  chapter  13  8  of  the  acts 
of  1991,  is  hereby  repealed. 

SECTION  3.   Section  16D  of  chapter  118E  of  the  General  Laws,  as 
added  by  section  3  00  of  chapter  150  of  the  acts  of  1990,  is 
hereby  amended  by  striking  out  said  section  16D  and  inserting  in 
place  thereof  the  following  section  renumbered  as  section  16C: 

Section  16C.   Notwithstanding  the  provisions  of  sections  sixteen 
and  sixteen  A,  a  person  receiving  medical  assistance  who  has 
obtained  long  term  care  insurance  and  whose  coverage  meets  the 
requirements  of  211  CMR  65.00  shall  not  be  liable  for  the  payment 
of  medical  assistance  correctly  paid  to  or  on  such  person's 
behalf.   No  mandatory  contributions  shall  be  required  from  such 
person's  relatives  pursuant  to  section  sixteen  and  no  claims  may 
be  made  by  the  department  pursuant  to  sections  sixteen  and 
sixteen  A  against  such  person's  estate  on  account  of  assistance 
correctly  paid. 

SECTION  4.   Section  17  of  chapter  118E  of  the  General  Laws,  as 
appearing  in  the  1990  Official  Edition,  is  hereby  amended  by 
adding  the  following  sentence: —  The  department  shall  not  be 
required  to  pay  a  recording  fee  for  filing  a  notice  of  lien  or 


encumbrance  or  a  release  or  discharge  of  a  lien  or  encumbrance 
under  this  section. 

SECTION  5.   Section  1  of  chapter  19  3  of  the  General  Laws,  as 
appearing  in  the  1990  Official  Edition,  is  hereby  amended  by 
inserting  after  the  word  "commonwealth,"  in  line  15,  the  words: — 
or  where  designated  by  the  department  of  public  welfare  pursuant 
to  subsection  (e)  of  section  sixteen  A  of  chapter  one  hundred  and 
eighteen  E. 

SECTION  6.   Section  7  of  chapter  193  of  the  General  Laws,  as 
appearing  in  the  1990  Official  Edition,  is  hereby  amended  by 
inserting  after  the  word  "deceased,"  in  line  20,  the  words:  —  or 
when  so  designated  by  the  department  of  public  welfare  pursuant 
to  subsection  (e)  of  section  sixteen  A  of  chapter  one  hundred  and 
eighteen  E. 

SECTION  7.   Section  4  of  chapter  194  of  the  General  Laws,  as 
appearing  in  the  1990  Official  Edition,  is  hereby  amended  by 
inserting  after  the  first  sentence  the  following  sentence: — 
Notwithstanding  the  foregoing,  a  public  administrator  shall  apply 
for  letters  of  administration  for  an  intestate  estate  or  petition 
for  administration  with  the  will  annexed  of  a  testate  estate  when 
so  designated  by  the  department  of  public  welfare  pursuant  to 
subsection  (e)  to  section  sixteen  A  of  chapter  one  hundred  and 
eighteen  E. 


SECTION  8.   Section  6  of  chapter  194  of  the  General  Laws,  as 
appearing  in  the  1990  Official  Edition,  is  hereby  amended  by 
inserting  after  the  word  "estate, *  in  line  6,  the  words: —  or  by 
designation  of  the  department  of  public  welfare  pursuant  to 
subsection  (e)  of  section  sixteen  A  of  chapter  one  hundred  and 
eighteen  E. 

SECTION  9.   Section  1  of  chapter  198  of  the  General  Laws,  as 
appearing  in  the  1990  Official  Edition,  is  hereby  amended  by 
inserting  after  the  sentence  "Second,  Public  rates,  taxes  and 
excise  duties."   the  following  sentence: —  "Third,  Debts  due  to 
the  department  of  public  welfare."   Said  section  1  is  further 
amended  by  inserting  in  place  of  the  word  "Third"  the  word 
"Fourth,"  by  inserting  in  place  of  the  word  "Fourth"  the  word 
"Fifth,"  and  by  inserting  in  place  of  the  word  "Fifth"  the  word 
"Sixth." 

SECTION  10.   Section  16  of  chapter  195  of  the  General  Laws,  as 
appearing  in  the  1990  Official  Edition,  is  hereby  amended  by 
inserting  after  the  second  paragraph  the  following  paragraph: — 

Notwithstanding  any  provision  of  law  to  the  contrary,  a 
voluntary  administrator  shall  certify  on  the  statement 
that  copies  of  said  statement  and  death  certificate 
have  been  sent  to  the  department  of  public  welfare  by 
certified  mail.   If  the  decedent  received  medical 
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assistance  under  chapter  one  hundred  and  eighteen  E  (1) 
when  age  sixty-five  or  older  or  (2)  at  any  time  on  or 
after  March  22,  1991,  regardless  of  age,  while  an 
inpatient  in  a  nursing  facility  or  other  medical 
institution,  the  provisions  of  section  sixteen  A  of 
chapter  one  hundred  and  eighteen  E  shall  apply  except 
(1)  the  period  for  the  department  to  present  a  claim 
under  subsection  (b) (1)  of  section  sixteen  A  shall  be 
within  four  months  of  the  date  the  register  of  probate 
dockets  the  statement  and  (2)  interest  on  allowed 
claims  under  subsection  (c)  of  section  sixteen  A  shall 
commence  four  months  plus  sixty  days  after  said  date. 

SECTION  11.   Section  16A  of  chapter  195  of  the  General  Laws,  as 
appearing  in  the  1990  Official  Edition,  is  hereby  amended  by 
inserting  after  the  second  paragraph  the  following  paragraph: — 

Notwithstanding  any  provision  of  law  to  the  contrary,  a 
voluntary  executor  shall  certify  on  the  statement  that 
copies  of  said  statement  and  death  certificate  have  been 
sent  to  the  department  of  public  welfare  by  certified  mail. 
If  the  decedent  received  medical  assistance  under  chapter 
one  hundred  and  eighteen  E  (1)  when  age  sixty-five  or  older 
or  (2)  at  any  time  on  or  after  March  22,  1991,  regardless  of 
age,  while  an  inpatient  in  a  nursing  facility  or  other 
medical  institution,  the  provisions  of  section  sixteen  A  of 
chapter  one  hundred  and  eighteen  E  shall  apply  except  (1) 


the  period  for  the  department  to  present  a  claim  under 
subsection  (b) (1)  of  section  sixteen  A  shall  be  within 
four  months  of  the  date  the  register  of  probate  dockets  the 
documents  and  (2)  interest  on  allowed  claims  under 
subsection  (c)  of  section  sixteen  A  shall  commence  four 
months  plus  sixty  days  after  said  date. 

SECTION  12.   Subsection  (e)  of  section  one  and  sections  two, 
three,  four,  five,  six,  seven,  and  eight  shall  take  effect 
immediately  upon  passage.   Section  one,  with  the  exception  of 
subsection  (e) ,  and  sections  nine,  ten  and  eleven  shall  apply  to 
estates  of  decedents  dying  on  or  after  January  first,  nineteen 
hundred  and  ninety  two. 
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